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DECI SI ON. AND ORDER DENYI NG REQUEST FOR MODI FI CATI ON

This proceeding arises froma claim for benefits under the
Bl ack Lung Benefits Act, 30 U S C § 901, et seq. The Act and
i npl enenting regulations, 20 C. F.R Parts 410, 718, 725, and
727, provide conpensation and other benefits to living coal
mners, who are totally disabled due to pneunoconiosis, and
their dependents, and surviving dependents of coal m ners whose
death was due to pneunoconiosis. The Act and regul ati ons define
pneunoconi osis, comonly known as black lung disease, as a
chronic dust disease of the lungs and its sequelae, including
respiratory and pulnonary inpairnments, arising out of coal mne
enpl oynent. 30 U.S.C. §8 902(b); 20 CF.R § 718.201 (2005). In
this case, Cainant alleges that he is totally disabled by
pneunoconi osi S.

Al parties were afforded a full opportunity to present
evi dence and argunment, as provided in the Rules of Practice and
Procedure before the Ofice of Admnistrative Law Judges, 29
CFR Part 18 (2005). At the formal hearing, D rector’s
Exhibits (“DX’) 1-54, Enployer’s Exhibits (“EX’) 1-3, and
Claimant’s Exhibits (“CX’) 1-7 were adnitted into evidence.
Transcript (“Tr.”) at 6-10. daimant and Enployer submtted
cl osing argunents, and the record is now cl osed.

In reaching ny decision, | have reviewed and consi dered the
entire record pertaining to the claim before me, including all
exhibits admtted into evidence and the argunents of the
parties.

PROCEDURAL HI STORY

Claimant filed his initial claimon April 8, 2004 (DX 2).
On January 11, 2005, the claim was denied by a clains exam ner
in the office of the District Director on the grounds d ai nant
established the existence of pneunpbconiosis arising from coal
m ne enploynent but that he was not totally disabled by the

di sease (DX 33). On February 15, 2005, daimnt submtted
addi tional nedical evidence for consideration by the District
Director (DX 35). On February 17, 2005, a clainms exam ner

forwarded the new nedical evidence to all parties and Caimant’s
correspondence was processed as a request for nodification of
the January 11, 2005, denial under § 725.310 (DX 36). On June
22, 2005, a clains examner in the office of the District
Director denied Caimant’s request for nodification (DX 42).
Cl ai mant appealed and the claim was forwarded to the Ofice of



Adm ni strative Law Judges for a formal hearing on Septenber 21,
2005. (DX 44, 52).

APPLI CABLE STANDARDS:

Section 22 of the Longshore and Har bor Wor ker s’
Compensation Act, 33 US.C 8 922, as incorporated into the
Bl ack Lung Benefits Act by 30 U S.C. § 932(a) and as inplenented
by 20 CF.R 8 725.310, provides that wupon a mner’s own
initiative, or upon the request of any party on the grounds of a
change in conditions or because of a mstake in a determnation
of fact, the fact-finder may, at any tine prior to one year
after the date of the last paynent of benefits or any tine
before one year after the denial of a claim reconsider the
terms of an award or a denial of benefits. § 725.310(a).
Because Clainmant’s request for nodification was nade within one
year after the final denial of his claim Cdaimant’s notion is
tinmely and wll be considered under the relevant regulatory
provi sions found at § 725.310.

In deciding whether a mstake in fact has occurred, the
United States Suprenme Court stated that the Admi nistrative Law
Judge has “broad discretion to correct m stakes of fact, whether
denonstrated by wholly new evidence, cunulative evidence, or
merely further reflection on the evidence initially submtted.”
O Keeffe v. Aerojet-Cneral Shipyards, Inc., 404 U S. 254, 256
(1971). Furthernore, the Sixth Circuit Court of Appeals, under
whose appellate jurisdiction this case arises, has held that a
nodi fication petition need not specify any factual errors or
change in conditions, and indeed, Caimant may nerely allege
that the ultimate fact - total disability due to pneunpconiosis
- was wongly decided and request that the record be reviewed on
that basis. The *“adjudicator has the authority, if not the
duty, to reconsider all the evidence for any m stake of fact or
change in conditions.” Consol i dation Coal Co. v. D rector,
OMCP, 27 F.3d 226 (6th Cr. 1994).

In determ ning whether a change in conditions has occurred
requiring nodification of the prior denial, the Board has
simlarly stated that

the adm nistrative law judge is obligated to perform
an independent assessnment of the newy submtted
evi dence, consi dered in conj unction W th t he
previously submtted evidence, to determne if the
wei ght of the new evidence is sufficient to establish



at least one element of entitlenent which defeated
entitlement in the prior decision.

Kingery v. Hunt Branch Coal Co., 19 B.L.R [1-6 (1994).
Furt her nor e,

if the newy submtted evidence is sufficient to
establish nodification . . ., the admnistrative |aw
judge must consider all of the evidence of record to
determ ne  whet her t he Cl ai mant has est abl i shed
entitlenent to benefits on the nerits of the claim

Kovac v. BCNR M ning Corp., 14 B.L.R 1-156 (1990). Modified on
recon., 16 B.L.R 1-71 (1992).

The Mner’'s claimwas deni ed because the evi dence was found

insufficient to establish total disability. Thus, newy
submtted evidence will now be reviewed in conjunction with the
prior evidence to determne whether Caimant is now totally
di sabl ed. The entire record wll be reviewed to determne

whether a mstake in a determnation of fact occurred in the
prior denial.

| SSUES!

1. Whet her C ai mant has pneunoconi osis as defined by
the Act and the regul ations.

2. Whet her C aimant’s pneunobconiosis arose out of
coal m ne enpl oynent.

3. Whet her Claimant is totally disabl ed.

4. Whet her Claimnt’s disability IS due to
pneunoconi osi s.

5. Whet her the evidence establishes that a change in
conditions and/or that a mstake was nade in the
determ nation of any fact in the prior denial per
20 CF.R § 725.310.

(DX 52; Tr. 10-11, 30-31).

! At the formal hearing, Enployer wthdrew the issues of tineliness,
responsi bl e operator, miner, dependency, and insurance. Enpl oyer maintai ns
i ssues for appeal purposes. (Tr. 10-11). The parties stipulated to fifteen

years of coal mne enploynent (Tr. 11).
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FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Claimant was born on Decenber 7, 1946 (DX 2; Tr. 13).
Claimant has two dependents for the purpose of benefit
augnentation, his wfe, C S and daughter, A S., who is a full
time college student. (DX 2, 8, 9; Tr. 13-14). 20 CF. R
§ 725.209(2001).

Claimant’s last coal mne enploynent was with KC Rogers
Coal Conpany Incorporated. (DX 3; Tr. 15). H's coal mning jobs
i ncluded about every job in an wunderground mne to include
operating different types of drills, working on the belt Iine,
operating a bolt nmachine, cutting machine; and he was a nne
foreman. (Tr. 16-22; DX 3). He was exposed to significant
anounts of coal dust. (Tr. 16, 21-22). 1In 1993, he stopped coal
m ne enploynent as a result of back and neck injuries. (Tr. 14-
15, 29).

Claimant’s treating physician is Dr. Stunbo. Also, Dr.
Anderson is a specialist who treats his lung problens. (Tr. 23).
Claimant testified that his breathing problens began in 1988
(Tr. 21). He is currently taking Advair, Conbivent and
Al buterol to treat his breathing difficulties (Tr. 23). He
suffers from shortness of breath, especially if he exerts
himself, by walking or clinbing stairs, and his breathing
problens nake it difficult for himto sleep. (Tr. 25).

Cl ai mant snoked from about the age of thirteen until he was
twenty-one at a rate of about one-half pack of cigarettes per

day (Tr. 24). Cl aimant has not snoked for about thirty-nine
years. Id. Dr. Anderson recorded that C ai mant snoked for about
seven years, quitting in 1968. (CX 1). Dr. Baker noted that

Claimant started snoking at the age of fourteen and quit at the
age of twenty-one at a rate of one-half pack of cigarettes a
day. (DX 12). | find that Caimnt has a snoking history of
approximately three and one-half pack years, quitting at the age
of twenty-one.

Length of Coal M ne Enpl oynent:

The duration of a coal mner’'s enploynment is relevant to
t he applicability of vari ous statutory and regul atory
presunptions. At the hearing, the parties stipulated to fifteen
years of coal mne enploynent. (TR 11). Based upon ny full
review of the record, | accept the stipulation and credit



Claimant with fifteen years of coal mne enploynent, as that
termis defined by the Act and Regulations. (DX 2-6). He |ast
worked in the Nation’s coal mines in 1993.2 (TR 14-15; DX 2).

Medi cal Evi dence:

Chest X-rays

Chest x-rays may reveal opacities in the lungs caused by
pneunoconi osis and other diseases. Larger and nore nunerous
opacities result in greater lung inpairnent. The follow ng
tabl e summarizes the newly submtted x-ray findings available in
connection with the current claim

The exi stence of pneunbconi osis nmay be established by chest
x-rays classified as category 1, 2, 3, A B, or C according to
ILOUWC International Cdassification of Radiographs. Snal
opacities (1, 2, or 3) (in ascending order of profusion) my be
classified as round (p, g, r) or irregular (s, t, u), and may be

evi dence of “sinple pneunobconiosis.” Large opacities (greater
than 1 cn) may be classified as A B, or C in ascending order
of size, and may be evidence of “conplicated pneunpbconiosis.” A
chest x-ray classified as category “0,” including subcategories
o/ -, 0/0, and 0/1, does not constitute evidence of
pneunoconi osi s. 20 CF.R 8§ 718.102(b) (2005). Any such
readings are, therefore, included in the “negative” colum. X-

ray interpretations which nake no reference to pneunoconi osis,
positive or negative, given in connection with nedical treatnent
or review of an x-ray filmsolely to determine its quality, are
listed in the “silent” col um.

Physi ci ans’ qualifications appear after their names.
Qualifications have been obtained where shown in the record by
curriculum vitae or other representations, or if not in the
record, by judicial notice of the lists of readers issued by the
National Institute of Occupational Safety and Health (N OSH),
and/or the registry of physicians’ specialties maintained by the

2 Caimant’s last coal nine enpl oynent was in the Commonwealth of Kentucky

(DX 6). Therefore, this claimis governed by the law of the Sixth Crcuit.
Shupe v. Director, OACP, 12 B.L.R 1-200, 1-202 (1989) (en banc).



Ameri can Board of Medi cal

Specialties.?

If no qualifications are

noted for any of the follow ng physicians, means that either
they have no special qualifications for reading x-rays, or

have been wunable to ascertain their qualifications from the
record, the NIOSH lists, or the Board of Medical Specialties.

Qualifications of physicians are abbreviated as follows:
A=NIOSH certified A reader; B=NIOSH certified B reader;
BCR=Board-certified in Radiology. Readers who are Board-
certified Radiologists and/or B readers are classified as the
nost qualified. See Mullins Coal Co. v. Drector, OAP, 484
U S 135, 145 n. 16 (1987); A d Ben Coal Co. v. Battram 7 F.3d
1273, 1276 n.2 (7th Cr. 1993). B readers need not
radi ol ogi st s.
Dat e of Read as |Read as Negative [Silent as to the
X-ray Positive for |for Presence of
Pneunoconi osi s Pneunoconi osi s Pneunoconi osi s
06/ 07/ 04 | Cappiello, Poul os, B/ BCR Barrett, B/BCR
B/ BCR (EX 1) Negative |(DX 13) Qual ity
(CX 3) 1/0 p/p Poor quality/ only,
under exposed Good
Baker, B
(DX 12) 1/0 p/t
11/19/03 | Anderson, B Poul os, B/ BCR
(DX 11) 1/1 p/s |(EX 1) Negative
Poor quality/
under exposed
02/ 05/ 02 | Segarra, B/ BCR Poul os, B/ BCR
(DX 11) 1/1 t/s |(EX 1) Negative

3 NIOSH is the Federal Government Agency that certifies physicians for their
know edge of diagnosing pneunoconi osis by means of chest x-rays. Physi ci ans
are designated as “A’ readers after conpleting a course in the interpretation
of x-rays for pneunobconiosis. Physicians are designated as “B" readers after
they have denonstrated expertise in interpreting x-rays for the existence of
pneurmoconi osis by passing an exam nation. Hi storical information about
physician qualifications appears on the U S. Departnment of Health and Hunan
Services, Conprehensive List of N OSH Approved A and B Readers, August 29,
2005, f ound at http://ww. oal j.dol.gov/ PUBLI ¢/ BLACK
LUNG REFERENCES/ REFERENCE WORKS/ BREAD3 08 05. HTM Current information about
physi cian qualifications appears on the CDC/NIOSH, N OSH Certified B Readers
Li st f ound at htt p://ww. cdc. gov/ ni osh/ t opi cs/ chest r adi ogr aphy/ br eader -
list.htnl. I nformati on about physician board certifications appears on the
website  of the American Boar d of Medi cal Specialties found at
http://ww. abns. org.




Dat e of Read as |Read as Negative [Silent as to the
X-ray Positive for |for Presence of
Pneunoconi osi s Pneunoconi osi s Pneunoconi osi s

7/ 11/ 05 Anderson, B
(CX-2,5)
Consistent wth
pneunoconi 0si s

Pul monary Function Studies

Pul monary function studies are tests performed to neasure
obstruction in the airways of the lungs and the degree of
i mpai rment of pul nonary function. The greater the resistance to
the flow of air, the nore severe the lung inpairnent. Test s
nost often relied upon to establish disability in black Iung
claims neasure forced vital capacity (FVC), forced expiratory
volune in one-second (FEV;), and nmaxi mum voluntary ventilation
(MW). The following chart sunmarizes the results of pul nonary
function studies available with the current claim Pul nonary
function studies submtted by the parties in connection with the
current claim are in accordance with the limtations contained

in 20 CF.R 8§ 725.414 (2005). “Pre” and “post” refer to
adm ni stration of bronchodil ators. If only one figure appears,
bronchodil ators were not adm nistered. In a “qualifying”

pul nonary study, the FEV; nust be equal to or less than the
applicable values set forth in the tables in Appendix B of Part
718, and either the FVC or MW nust be equal to or less than the
applicable table value, or the FEV,/FVC ratio nmust be 55% or
less. 20 C.F.R 8§ 718.204(b)(2)(i) (2005).



Ex. No. Age FEV; FEV./ MWV Qual i fy? | Physi ci an
Dat e Hei ght 4 Pre-/ FVC Pre-/ | mpr essi on
Physi ci an Post Pre-/ Post
Post
DX 11 56/ 75" 1.88/ 71% ---- YES Moder at e
11/19/03 2.15 84% ---- yes obstructive
Ander son ai rway
di sease.
DX 16 2. 65 78.94/ | 42. 44/ | NO MId
11/ 04/ 04 |57/ 75" 2.45 77.61 |----- yes restrictive
Ski der ventil atory
def ect.
CX 2 58/ 75” 1.72/ 68%W |----- Yes | npossi bl e
07/ 11/ 05 1.82 83% yes to
Ander son adequately
eval uate
t he flow
vol unme | oop
due to
excessi ve
variability
such as
m ght be
produced by
coughi ng.
CX 5 59/ 75 2.00 7% | ----- Yes MIld
07/ 10/ 06 restrictive
Ander son ai rway
di sease
suggest ed
4 The fact-finder nust resolve conflicting heights of the mner recorded on

the ventilatory study reports in the claim
1-223 (1983);
1995).

B.L.R

1-221,
114, 116 (4th Cir.

Tol er

. Eastern Assoc.
| find aimant’s height to be 75.”

Pr ot opappas v.
Coal

Director,
Co., 43 F.3d 109,

OACP, 6




Ex. No. Age FEV, | FVC FEV./ MWV Qual i fy? | Physi ci an
Dat e Hei ght 4 Pre-/ |Pre-/ | FVC Pre-/ | mpr essi on
Physi ci an Post Post Pre-/ Post
Post
DX 12 57/72.75" |2.91 |3.77 |77% |----- No I nconpl et e
06/ 07/ 04 fl ow vol une
Baker | oops
suggesti ve
of
subopt i nal
effort
Arterial Blood Gas Studies

Bl ood gas studies are perforned to neasure the ability of

t he

| ungs
primarily as a fall

during exercise.

of
t he bl ood. A
di oxi de (CQO)

The follow ng chart
bl ood gas studies avail able

| ower

| evel

to oxygenate bl ood.
in arteri al

oxygen (pQ) and the percentage of
oxygen (Q)
in the blood indicates a deficiency in the transfer
of gases through the alveol

of

A defect
oxygen tension either
The bl ood sanple is analyzed for
carbon dioxide (pCQO)
conpar ed

wi |

mani f est

at
t he pe

itself
rest or
rcent age
in

to carbon

whi ch may | eave the m ner disabl ed.

Arterial

b

summari zes the newy submtted arterial
in this case.

ood gas

studies submtted by the parties in connection with the current

claim are in accordance with the limtations contained in 20
CFR 8 725.414 (2005). A “qualifying” arterial gas study
yields values which are equal to or less than the applicable
values set forth in the tables in Appendix C of Part 718. | f
the results of a blood gas test at rest do not satisfy Appendi x
C, then an exercise blood gas test can be offered. Tests with
only one figure represent studies at rest only. Exerci se
studies are not required if medically contraindicated. 20
C.F.R § 718.105(b) (2005).
Exhi bit | Date Physi ci an | pCO ]@7) Qual i fy? | Physi ci an
Nunber at rest/ |at rest/ | npr essi on
exerci se | exerci se

DX 12 06/ 07/ 04 | Baker 39 82 No
Medi cal Opi ni ons

Medi cal opinions are relevant to the issues of whether the
m ner has pneunoconi osis, whether the mner is totally disabled,

and whet her pneunoconiosis caused the mner’'s disability. A
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determ nation of the existence of pneunoconiosis my be nade if
a physician, exercising sound nedical judgnment, notw thstanding

a nhegative Xx-ray, finds that the mner suffers from
pneunoconiosis as defined in § 718.201. 20 C F.R 88§
718.202(a)(4) (2005). Thus, even if the x-ray evidence is

negative, nedical opinions may establish the existence of
pneunoconi osis. Taylor v. Dyrector, OAP, 9 B.L.R 1-22 (1986).
The nedi cal opinions nust be reasoned and supported by objective
medi cal evidence such as blood gas studies, electrocardiograns,
pul monary function studies, physical performance tests, physical
exam nation, and nedical and work histories. 20 CF.R 8§
718. 202(a) (4) (2005). Were total disability cannot be
established by pulnonary function tests, arterial blood gas
studies, or cor pulnonale with right-sided heart failure, or
where pulnmonary function tests and/or blood gas studies are
nmedi cal | y cont rai ndi cat ed, t ot al disability may be,
nevertheless, found if a physician, exercising reasoned nedical
j udgnent, based on nedically acceptable clinical and |aboratory
di agnostic techni ques, concludes that a mner’'s respiratory or
pul monary condition prevents or prevented the mner from
engaging in enploynent, J.e., performng his usual coal mne
work  or conparable and gai nful wor K. 20 CFR 8
718.204(b)(2)(iv) (2005). Wth certain specified exceptions not
applicable here, the cause or causes of total disability nust be
established by neans of a physician’s docunented and reasoned
report. 20 CF.R 8 718.204(c)(2) (2005). The record contains
the foll owi ng medi cal opinions.

On Decenber 23, 2004, Dr. James R Castle, a Board-
certified Internist, Pulnonologist, and B reader, prepared a
consultative nedical report (DX 18). He opined that the
Novenber 4, 2004, pulmonary function test was invalid due to
only one flow volune |oop for each of the pre-bronchodil ator and
post - bronchodi | ator studies. He opined that the nedical records
revi ened wer e i nsufficient “to make a di aghosi s of
pneunoconi 0sis or any respiratory inpairnment or disability based
upon this inadequate data set and invalid pulnonary function
study.” Id.

Dr. Castle submtted a supplenental report dated April 1,
2005, where he reviewed and commented on newly submtted nedica
evi dence (EX 2). He continued to opine that there was “an
i nadequate data base to determ ne whether or not [the C ai mant]
has coal workers’ pneunoconiosis and whether or not he is
disabled from any pulnonary process including coal workers’
pneunoconi osi s.” He opined that Dr. Stunbo’'s letter was

-11-



unsupported by objective evidence, and that his concl usions were
based on inadequate or invalid data. /d.

Dr. Kenneth C.  Anderson, a Board-certified Internist,
Pul nronol ogi st and B reader, exam ned C aimant on Novenber 19,
2003, at which time he noted synptons (cough, nucus, dyspnea,
wheeze), enploynent history (15 years coal mne enploynent),
individual and famly histories (high blood pressure, hernia,
arthritis, prostate problens), and snoking history (one half
pack of cigarettes per day for seven years, quitting 1968). He
al so perforned a physical exam nation (crackles in lungs), chest
x-ray (1/1), and pulmonary function study (noderate obstruction,

significant inprovenent post-bronchodilator) (CX 1). Dr.
Anderson diagnosed m xed dust (coal dust and asbest 0s)
pneunoconiosis based on a positive x-ray, crackles on

exam nation, and a history of coal dust exposure; noderate
obstruction based on pulnonary function testing; and sleep
apnea. Dr. Anderson did not offer an opinion on total
disability. /d.

Dr. Anderson submtted a July 10, 2006, supplenentary
report (CX 2). He noted that he had treated Caimant on two
nore occasions, and that based on his treatnment of Caimnt, it
was his opinion that Caimant suffers from a 50% i npairnment of
t he whol e person, based on his FEV; and FVC readings. He |isted
the inmpairnent etiology as mxed dust related and opined that
cigarette snmoking history was light and did not significantly
contribute to inpairnment. He opined that Caimant should not
have further exposure to coal mning work. /d

Dr. den Baker, a Board-certified Internist, Pulnonologist
and B reader, examned Caimnt on June 7, 2004, at which tinme
he noted synptons (sputum wheezing, dyspnea, cough, henoptysis,
chest pain, orthopnea, ankle edema), enploynent history (15
years coal mne enploynent), individual and famly histories
(di abetes, wheezing, back injury, reflux disease, cancer), and
snoki ng history (7 years, % ppd, quit age 21). He al so perforned
a physical examination (normal), chest x-ray (1/0), pulnonary
function study (mld restriction), arterial blood gas study
(normal) and an EKG (normal) (DX 12). Dr. Baker diagnosed coa
wor kers’ pneunoconi osis based on a history of coal dust exposure
and a positive x-ray; mld restriction due to coal dust
exposure; bronchitis, due to coal dust exposure and prior
snoki ng, based on history; and chest pain, by history. He
opi ned that the Caimant suffers froma mld inpairnment. /d.

-12 -



Dr. Baker submtted a supplenental report dated August 28,
2004 (DX 14). He opined that Claimant’s mld restrictive defect
“could be due to his weight or possibly due to his Coal Wrkers’
Pneunoconi osi s.” The defect would correspond to a 15-25%
i mpai rment of the whole person, according to the Guide to the
Eval uation of Permanent Inpairnment, Fifth Edition. /d.

Dr. Ant hony St unbo, Claimant’s treating physi ci an
submtted a Novenber 30, 2004, report (DX 16). He noted
“multiple years” of treatnent and stated that “evaluations by
ot her M>s has led to a diagnosis of Coal Wor ker s’
Pneunoconiosis. He definitely has a disabling breathing problem
related to this.” Id.

Dr. Stunbo submtted a February 8, 2005, letter on behalf
of Claimant (DX 35). He opined that “nultiple sets of objective
data including chest x-ray and pulnonary function testing has
adequately illustrated and <confirmed this diagnosis [of
pneunoconi osi s] . My feeling is that [the Caimnt] does have
significant lung disease and should be considered disabled from
that stand point.” /d.

Dr. Stunbo submtted a My 3, 2005, letter listing the
physi ci ans who nade the original diagnosis of pneunoconiosis (DX
19). He stated that he concurred with their diagnoses. /d.

Exi st ence of Pneunobconi osi s

The regqgul ati ons defi ne pneunoconi osis broadly:

(a) For the purpose of the Act, ‘pneunbconiosis’
means a chronic dust disease of the lung and its
sequel ae, i ncl udi ng respiratory and pul nonary

inpairnments, arising out of <coal mne enploynent.
This definition includes both nedical, or ‘clinical,’
pneunoconi osi s and statutory, or ‘legal,’
pneunoconi osi s.

(1) Clinical Pneunoconiosis. ‘“dinica
pneunoconi osi s’ consists of those diseases
recognized by the nedical comunity as
pneunpbconi oses, i.e., t he condi tions
characterized by permanent deposition of
substantial anounts of particulate matter in
the lungs and the fibrotic reaction of the
lung tissue to that deposition caused by
dust exposure in coal mne enploynent. This
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definition includes, but is not limted to,
coal wor ker s’ pneunoconi 0si s,
ant hracosi |l i cosi s, ant hracosi s,
anthrosilicosis, nassive pulnonary fibrosis,
silicosis or silico-tuberculosis, arising
out of coal m ne enpl oynent.

(2) Legal Pneunobconi osi s. ‘ Legal
pneunoconi osis’ includes any chronic |ung
disease or inpairnent and its sequel ae
arising out of coal mne enploynent. Thi s
definition includes, but is not limted to
any chronic restrictive or obstructive
pul nonary di sease arising out of coal mne
enpl oynent .

(b) For purposes of this section, a disease ‘arising
out of coal mne enploynent’ includes any chronic
pul nonary di sease or respiratory or pul nonary
inmpairnment significantly related to, or substantially
aggravat ed by, dust exposure in coal mne enpl oynent.

(c) For purposes of this definition, ‘pneunoconiosis’
is recognized as a latent and progressive disease
which may first beconme detectable only after the
cessation of coal mne dust exposure.

20 CF.R § 718.201 (2005).

Twenty C. F.R 8 718.202(a) (2005) provides that a finding
of the existence of pneunoconiosis may be based on: (1) chest
X-ray; (2) bi opsy or aut opsy; (3) application of t he
presunptions described in 88 718.304 (irrebuttable presunption
of total disability if there is a showing of conplicated
pneunoconi osis), 718.305 (not applicable to clains filed after
January 1, 1982), or 718.306 (applicable only to deceased
mners); or, (4) a physician exercising sound medical |udgnent
based on objective nedical evidence and supported by a reasoned
medi cal opi ni on. There is no evidence that Cainmant has had a
| ung biopsy and, of course, no autopsy has been perforned. None
of the presunptions apply, because the evidence does not
establish the existence of conplicated pneunbconiosis, the
Claimant filed his claim after January 1, 1982, and he is stil
['iving. In order to determ ne whether the evidence establishes
the existence of pneunobconiosis, therefore, | nust consider the
chest x-rays and nedical opinions. As this claimis governed by
the law of the Sixth Grcuit, Caimant my establish the
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exi stence of pneunoconiosis under any one of the alternate
nmet hods set forth at 8§ 202(a). See Cornett v. Benham Coal Co.,
227 F.3d 569, 575 (6th G r. 2000); Furgerson v. Jericol M ning,
Inc., 22 B.L.R 1-216 (2002) (en banc).

Pneunoconiosis is a progressive and irreversible disease.
Label l e Processing Co. v. Swarrow, 72 F.3d 308, 314-315 (3rd
Cr. 1995); Lane Hollow Coal Co. v. D rector, OACP, 137 F.3d
799, 803 (4th Gr. 1998); Wodward v. D rector, OACP, 991 F.2d
314, 320 (6th Cr. 1993). As a general rule, therefore, nore
weight is given to the npbst recent evidence. See Mullins Coal
Co. of Virginia v. Drector, OACP, 484 U.S. 135, 151-152 (1987);
Eastern Associated Coal Corp. v. Drector, OACP, 220 F.3d 250,
258-259 (4th Cir. 2000); Crace v. Kentl and-El khorn Coal Corp.,
109 F.3d 1163, 1167 (6th Cr. 1997); Rochester & Pittsburgh Coal
Co. v. Krecota, 868 F.2d 600, 602 (3rd Cir. 1989); Stanford v.
Director, OAP, 7 B.L.R 1-541, 1-543 (1984); Tokarcik wv.
Consol i dated Coal Co., 6 B.L.R 1-666, 1-668 (1983); <(Call v.
Director, OACP, 2 B.L.R 1-146, 1-148 to 1-149 (1979). Thi s
rule is not to be mechanically applied to require that |ater
evi dence be accepted over earlier evidence. Wodward, 991 F.2d
at 319-320; Adkins v. Director, OACP, 958 F.2d 49 (4th Gr.
1992); Burns v. Director, OAP, 7 B.L.R 1-597, 1-600 (1984).

The District Director found the existence of pneunobconi osis
established through the positive x-ray interpretations of Drs.
Baker (DX 12), Anderson (DX 11), and Segarra (DX 11). (DX 33).
Dr. Barrett reviewed Dr. Baker’s June 7, 2004, x-ray for quality
purposes only and rated the quality of that film as good (DX
13).

Newly submtted x-ray evidence nust be considered in
conjunction with the previously submtted evidence. The June 7,
2004, x-ray was read as positive by Dr. Cappiello, a Board-
certified Radiologist and B reader. He rated the film quality
as “1”. (CX 3). Dr. Baker, a B reader interpreted the film as
positive for pneunoconiosis wth a filmaquality of “1”. (DX 12).
Dr. Barrett, a Board-certified Radiologist and a B-reader, re-
read the x-ray for quality purposes only and rated the film
quality as a “1”. Dr. Poulos, a Board-certified radiologist and
a B-reader interpreted the x-ray as negative for pneunoconiosis
and rated the film quality as “3”. The Benefits Review Board
(“Board”) held that if a physician marks a film quality of “3,”
“UR " or, in sonme cases, a “-,” then the x-ray study nay be
accorded little or no probative value as it is of poor quality.
Gober v. Reading Anthracite Co., 12 B.L.R 1-67 (1988).
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Under Part 718, where the x-ray evidence is in conflict
consideration shall be given to the readers’ radiological
qualifications. Dixon v. North Canp Coal Co., 8 B.L.R 1-344
(1985). Thus, it is within the discretion of the admnistrative
| aw judge to assign weight to x-ray interpretations based on the
readers’ qualifications. Goss v. Eastern Associated Coal Co., 7
B.L.R 1-400 (1984); Ainone v. Mrrison Knudson Co., 8 B.L.R 1-
32 (1985) (granting great weight to a B-reader); Roberts v
Bet hl ehem Mnes Corp., 8 B.L.R 1-211, 1-213 n. 5 (1985)
(granting even greater weight to a Board-certified radiologist).
| give greater weight to the two positive interpretations in
conjunction with the two Board-certified radiologists and B-
readers who rated the filmaquality as “1” and find that the June
7, 2004, x-ray evidence is positive for pneunpbconi osis.

The Novenber 19, 2003, x-ray was read as positive by Dr.
Anderson, a B reader, and as negative by Dr. Poulos, a dually
certified physician. | give greater weight to the nore
qualified reading of Dr. Poulos and find that the Novenber 19,
2003, x-ray evidence is negative for pneunobconi osis.

The February 5, 2002, x-ray was read as positive by Dr.
Segarra and as negative by Dr. Poulos, both dually certified
physi ci ans. Wth <conflicting interpretations and identical
credentials, | find that this x-ray is inconclusive towards the
exi stence of pneunobconi osi s.

Taken as a whole, there is one positive film one negative
film and one filmin equipoise.® Al readings are by either B

readers or dually qualified physicians. | give greatest weight
to the nost recent June 7, 2004, x-ray film as it shows the
Claimant’s nost recent health condition. Accordingly, | find

that Caimant has established the existence of pneunoconiosis
pursuant to 8§ 718.202(a)(1) by a preponderance of the evidence.

> As part of Claimant’s treatnment records, Clainant submitted a chest x-ray
interpretation from Dr. Anderson, dated July 11, 2006, which states: “The
pati ent does appear to have findings consistent wth pneunoconiosis. He
appears to have snall rounded opacities as well as regular opacities. (CX 2,
7). 8§ 725.414(a)(4). This x-ray interpretation does not conform to the
standards set forth in the Regulations and is granted little probative
weight. /d. See § 718.102.
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| nmust next consider the mnedical opinions. Cl ai mant can
establish that he suffers from pneunoconiosis by well-reasoned,
wel | -docunent ed nedi cal reports. A “docunented” opinion is one
that sets forth the clinical findings, observations, facts, and
ot her data upon which the physician based the diagnosis. Fields
v. Island Creek Coal Co., 10 B.L.R 1-19, 1-22 (1987). An
opinion may be adequately docunented if it is based on itens
such as a physical exam nation, synptons, and the patient's work
and social histories. Hoffman v. B&G Construction Co., 8 B.L.R
1-65, 1-66 (1985); Hess v. dinchfield Coal Co., 7 B.L.R 1-295,
1-296 (1984); Justus v. Director, OMP, 6 B.L.R 1-1127, 1-1129
(1984). A “reasoned” opinion is one in which the Judge finds
the underlying docunentation and data adequate to support the
physi ci an's concl usi ons. Fi el ds, above. Whet her a nedical
report is sufficiently docunmented and reasoned is for the Judge
to decide as the finder-of-fact; an unreasoned or undocunented
opinion may be given little or no weight. Cark v. Karst-
Robbi ns Coal Co., 12 B.L.R 1-149, 1-155 (1989) (en banc).

The District Director found that the existence of
pneunoconi osis was established through the nedical opinion
evi dence and physical exam nations of Dr. Baker and Dr. Stunbo,
the Cdaimant’s treating physician. (DX 33). Newy submtted
medi cal opi nion evidence nust be considered in conjunction with
the previously submtted evidence.

Dr. Castle opined that the records he reviewed were
insufficient “to nmake a diagnosis of pneunbconiosis or any
respiratory inpairnment or disability based upon this inadequate
data set and invalid pulnmonary function study.” Dr. Castle did
not offer an opinion on the existence of pneunoconiosis. A
physician’s report that is silent as to a particular issue is
not probative of that issue. I sl and Creek Coal Co. v. Conpton,
211 F. 3d 203 (4th Cr. 2000).

Dr. Anderson, a Board-certified Internist, Pulnonol ogist
and B reader, diagnosed pneunbconiosis based on a positive x-
ray, history of coal dust exposure, pulnonary function testing,
and physical exam nation findings. Dr. Anderson based his
opinion on objective testing, and he docunented which readings
supported his opinion. Noting Dr. Anderson’s  superi or
credentials, | give his opinion great weight supporting the
exi stence of pneunobconi osi s.

Dr. Baker, a Board-certified Internist, Pulnonologist and B

reader, di agnosed pneunoconi osis based on a history of coal dust
exposure and a positive x-ray. In Cornett v. Benham Coal Inc.,
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227 F.3d 569 (6th Gr. 2000), the Sixth Grcuit Court of Appeals
held that such bases alone do not constitute “sound” nedical
j udgnment under Section 718.202(a)(4). ld. at 576. The Board
also holds permssible the discrediting of physician opinions
anounting to no nore than x-ray reading restatenents. Wor hach
v. Drector, OACP, 17 B.L.R 1-105, 1-110 (1993)(citing Anderson
v. Valley Canp of UWah, Inc., 12 B.L.R 1-111, 1-113(1989), and
Taylor v. Brown Badgett, Inc., 8 B.L.R 1-405 (1985)). In
Tayl or, the Board explained that the fact that a mner worked
for a certain period of tinme in the coal mnes “does not tend to
establish that he does [or does] not have any respiratory
di sease arising out of coal mne enploynent.” Taylor, 8 B.L.R
at 1-407. When a doctor relies solely on a chest x-ray and a
coal dust exposure history, his failure to explain how the
duration of a mner’'s coal mne enployment supports his
di agnosis of the presence or absence of pneunoconiosis renders
his or her opinion “nerely a reading of an x-ray... and not a
reasoned nedical opinion.” /d. As Dr. Baker fails to state
any reason for his diagnosis of pneunoconiosis beyond the x-ray
and exposure history, | find this diagnosis neither well-
reasoned nor wel | -docunent ed.

Dr. Baker al so diagnosed bronchitis due to a conbination of
coal dust exposure and prior snoking. Such a diagnosis, if
reasoned, would neet the definition of |egal pneunobconiosis.
Dr. Baker based his bronchitis diagnosis on past history. He

does not docunment the length of the history relied on. The
history given was self-reported by d aimant. As such, it
represents subjective evidence and not objective evidence. He
fails to explain how a normal physical exam nation of the chest
is consistent with his diagnosis of bronchitis. Finally, he

fails to explain how coal dust exposure and/or cigarette snoking
causes the diagnosed bronchitis. A “reasoned” opinion is one in
which the Judge finds the wunderlying docunentation and data
adequate to support the physician's conclusions. Fields, supra.
There is no wunderlying objective docunentation or data to
support this diagnosis, and | give it less weight towards a
finding of pneunoconi osis.

Dr . Stunbo was Cdaimant’s treating physician. “[ T] he
opi nions of treating physicians are not necessarily entitled to
greater weight than those of non-treating physicians in black
lung litigation.” Eastover Mning Co. v. WI/Ilians, 338 F.3d 501
(6th Gr. 2003). “I'lln black lung litigation, the opinions of
treating physicians get the deference they deserve based on
their power to persuade.” /d. at 510; 20 C.F.R § 718.104(d). “A
highly qualified treating physician who has |engthy experience
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wth a mner nmy deserve trenendous deference, whereas a
treating physician without the right pulnonary certifications

should have his opinion appropriately discounted.” [d. In
addition, appropriate weight should be given as to whether the
treating physician's report is well-reasoned and well-

docunent ed. See Peabody Coal Co. v. @Goves, 277 F.3d 829 (6th
Cr. 2002); Mdendon v. Drummond Coal Co., 12 B.L.R 2-108
(11th Cr. 1988). Dr. Stunbo presents no pul nonary credentials

He stated that “evaluations by other MDs has led to a diagnosis
of Coal Wb rkers’ Pneunoconiosis” and that “nultiple sets of
objective data including chest x-ray and pulnonary function
testing has adequately illustrated and confirmed this diagnosis
[ of pneunoconiosis].” It is proper to accord greater weight to
an opinion which is better supported by the objective nedica

data of record, ji.e., x-ray, blood gas, and ventilatory studies.
M dl and Coal Co. v. Director, OACP [Shores], 358 F.3d 486 (7th
Cr. 2004); Mnnich v. Pagnotti Enterprises, Inc. 9 B.L.R 1-89,
1-90 n. 1 (1986); Wtzel v. Drector, OAMP, 8 B.L.R 1-139
(1985). Dr. Stunbo failed to list which reports he relied on
and he failed to docunent how those particular reports supported

hi s di agnosi s of pneunoconiosis. | find Dr. Stunbo’s opinion to
be unsupported and not well-docunented, and | give it less
wei ght .

Taken as a whole, | give the greatest weight to the well-

reasoned opinion of Dr. Anderson, a Board-certified Internist,
Pul ronol ogist and B reader, and find that the existence of
pneunoconi osis is established through nedical opinion evidence.
The other opinions of record either offered no opinion on the
i ssue of pneunbconiosis or were not well-reasoned or supported
by objective evidence.

Causal Rel ati onshi p Bet ween Pneunoconi 0si s
and Coal M ne Enpl oynent:

The Act and the regulations provide for a rebuttable
presunption that pneunoconi osis arose out of coal m ne
enployment if a mner with pneunoconiosis was enployed in the
mnes for 10 or nore years. 30 U S. C § 921(c)(1l); 20 CF.R 8
718. 203(b) (2005). Claimant was enployed as a mner for 15
years and, therefore, is entitled to the presunption. Enpl oyer
has not offered evidence sufficient to rebut the presunption. |
conclude that C aimant’s pneunoconi osis was caused by his coa
m ne enpl oynent .
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Total Disability:

Total disability is defined as the mner’s inability, due
to a pulnmonary or respiratory inpairnment, to perform his or her
usual coal mne work or engage in conparable gainful work in the
i mredi ate area of the mner’s residence. 8§ 718.204(b)(1)(i) and
(ii). Claimant nust establish by a preponderance of the
evidence that his pneunpconiosis was at least a contributing
cause of his total disability. Jewel | Snokel ess Coal Corp. wv.
Street, 42 F.3d 241 (4th Cr. 1994); Baungartner v. D rector,
ocP, 9 B.L.R 1-65, 1-66 (1986); Gee v. More & Sons, 9 B.L.R
1-4, 1-6 (1986) (en banc). Total disability can be established
pursuant to one of the four standards in 8§ 718.204(b)(2) or
through the irrebuttable presunption of § 718.304, which is
incorporated into § 718.204(b)(1). The presunption is not
i nvoked here because there is no x-ray evidence of |arge
opacities and no biopsy or equival ent evidence.

Were the presunption does not apply, a mner shall be
considered totally disabled if he neets the criteria set forth
in § 718.204(b)(2), 1in the absence of <contrary probative
evi dence. The Board has held that wunder § 718.204(c), the
precursor to 8 718.204(b)(2), all relevant probative evidence,
both |ike and unlike, nust be weighed together, regardless of
the category or type, to determne whether a mner is totally
di sabl ed. Shedl ock v. Bethl ehem Mnes Corp., 9 B.L.R 1-195, 1-
198 (1986); Rafferty v. Jones & Laughlin Steel Corp., 9 B.L.R
1-231, 1-232 (1987).

The District Director found that total disability was not
established. (DX 33). He relied on nonqualifying arterial blood
gas evidence, the nost recent nonqualifying pulnonary function
test by Dr. Baker, and the lack of a well-reasoned nedical
opinion stating that daimant was totally disabled. Newy
submtted total disability evidence nust be considered in
conjunction with the previously submtted evi dence.
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Section 718.204(b)(2)(i) permts a finding of total disability
when there are pul nonary function studies with FEV:; val ues equa
to or less than those listed in the tables and either:

1. FVC val ues equal to or below listed table val ues;
or,
2. MW val ues equal to or below listed table val ues;
or,

3. A percentage of 55 or less when the FEV; test
results are divided by the FVC test results.

The record contains five pulnonary function studies. The
fact-finder nust determne the reliability of a study based upon
its conformty to the applicable quality standards, Robinette v.
Director, OACP, 9 B.L.R 1-154 (1986), and nust consider nedica
opinions of record regarding reliability of a particular study.
Casella v. Kaiser Steel Corp., 9 B.L.R 1-131 (1986). Because
tracings are used to determne the reliability of a ventilatory
study, a study which does not contain three tracings my be
discredited. Estes v. Drector, OMP, 7 B.L.R 1-414 (1984).

As part of Cdainmant’s hospital records, he submtted a
pul monary function study, dated July 10, 2006. (CX 5, 7). Dr.
Anderson stated that the pul nonary function study was suggestive
of a noderate restrictive defect. Id. Because tracings are
used to determine the reliability of a ventilatory study, a
study which is not acconpanied by three tracings may be
di scredited. Estes v. Dyrector, OAMP, 7 B.L.R 1-414 (1984).
Because the three tracings are not included as part of this
study, it receives little weight.

Dr. Anderson opined that his July 11, 2005, test was
invalid to interpret due to excessive variability in the flow
| oop volume such as mght be produced with coughing. Gven Dr.

Anderson’s own invalidation of his study, | give this study
little weight.

Dr. Baker opined that his June 7, 2004, study was
suggestive of suboptiml effort. Dr. Castle opined that this
test was invalid due to a lack of three tracings. It is

inportant to note, however, that in Crapp v. U S. Steel Corp., 6
B.L.R 1-476 (1983), the Board held that a non-conformng
pul nonary function test may be entitled to probative val ue where
the results exceed the table values, J/.e., the test is non-
qual i fyi ng. As the Board noted, “[d]espite any deficiency in
cooperation and conprehension, the denponstrated ventilatory
capacity was still above the table values. Had the clai mant

-21-



under st ood or cooperated nore fully, the test results could only

have been higher.” Despite potential quality problenms and
suboptimal effort, Dr. Baker’s study produced nonqualifying
r eadi ngs. | give weight to this test and find that it supports

no total disability.

Dr. Skider in his witten evaluation of the pulnonary
function study, dated Novenber 11, 2004, opined that d ai mant
suffers frommld restrictive lung di sease which was nost |ikely
secondary to increased body mass index. (DX 16).

Dr. Anderson in his witten evaluation of the pulnonary
function study, dated Novenber 19, 2003, opined that d ai mant
suffered from restrictive ventilatory defect with significant
i nprovenent after adm nistering bronchodilators. (DX 11).

More weight may be given to the results of a recent
ventilatory study over the results of an earlier study. Col eman
v. Raney Coal Co., 18 B.L.R 1-9 (1993). Taken as a whole, |
find that the pulnmonary function studies that received ful
probative weight, as discussed, are nost i ndi cative of
Claimant’s disability evaluation. Accordingly, | find that
Cl ai mant has not established total disability by a preponderance
of the evidence pursuant to 8§ 718.204(b)(2)(i).

Total disability may be found under 8§ 718.204(b)(2)(ii) if
there are arterial blood gas studies with results equal to or

| ess than those contained in the tables. The record contains
one newy submtted arterial bl ood gas study, which is
nonqual i fyi ng. | find that total disability is not established

under 8§ 718.204(b)(2)(ii). Arterial blood gas testing shows no
change in conditions or that a mstake in determ nation of fact
was nade on arterial blood gas testing.

There is no evidence presented, nor do the parties contend
that daimant suffers from cor pulnonale or conplicated coal
wor ker s’ pneunoconi 0Si S.

Under 8§ 718.204(b)(2)(iv) total disability may be found if
a physician, exercising reasoned nedical judgnent, based on
medi cal | y accept abl e clinical and | aborat ory di agnostic
techni ques, concludes that a mner's respiratory or pulnonary
condition prevented the mner from engaging in his usual coal
m ne work or conparable and gai nful work. To be well-reasoned
on the issue of total disability, a physician nust conpare the
exertional requirenents of the <claimant’s usual coal mne
enployment with an assessnent of the claimant’s current
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respiratory inpairnent. Cornett v. Benham Coal, Inc., 227 F.3d
569 (6th Cir. 2000); Schetroma v. Director, OACP, 18 B.L.R 1-19
(1993); Scott v. Mson Coal Co., 14 B.L.R 1-37 (1990)(en banc
on recon.).

Dr. Castle stated that the data was insufficient to nmake a
diagnosis as to respiratory inpairnent, and his silent opinion
is due no weight on this issue. Conpton, supra.

Dr. Anderson opined that daimant suffers from a 50%
i mpairment of the whole person, based on his FEV; and FVC
r eadi ngs. He listed the inpairnment etiology as mxed dust
related and opined that cigarette snoking history was |ight and
did not significantly contribute to inpairnent. He opined that
Cl ai mant should not have further exposure to coal mning work.
An opinion of the inadvisability of returning to coal mne
enpl oynment because of a pulnonary condition is not the
equivalent of a finding of total disability. Zi nmerman v.
Director, OACP, 871 F.2d 564, 567 (6th Cr. 1989); Taylor wv.
Evans & @Gnbrel Co., 12 B.L.R 1-83 (1988); Justice v. [Island
Creek Coal Co., 11 B.L.R 1-91 (1988); Bentley v. D rector,
OACP, 7 B.L.R 1-612 (1984); Brusetto v. Kaiser Steel Corp., 7
B.L.R 1-422 (1984). Li kew se, an opinion advising a claimnt
to work in a dust-free environment does not constitute a finding
of total disability. Wite v. New Wiite Coal Co., 23 B.L.R 1-1

(2004). Dr. Anderson also failed to conpare the exertional
requi renents of Clainmant’s previous coal nmne enploynent agai nst
the 50% i npai rnent di agnosed. | find Dr. Anderson’s opinion to

not be well-reasoned on the issue of total disability, and |
give his opinion on this issue |l ess weight.

Dr. Baker opined that Caimant’s mld restrictive defect
“could be due to his weight or possibly due to his Coal Wrkers’
Pneunoconi osis.” (Enphasis added) A physician’s opinion may be
given little weight if it is equivocal or vague. Giffith v.
Director, OACP, 49 F.3d 184 (6th Crr. 1995) (treating
physician’s opinion entitled to little weight where he concl uded
that the mner “probably” had black lung disease); see also
Justice v. Island Creek Coal Co., 11 B.L.R 1-91 (1988); Parsons
v. Black Dianond Coal Co., 7 B.L.R 1-236 (1984). He al so
opined that the defect would correspond to a 15-25% i npairnment
of the whol e person, according to the Guide to the Eval uation of
Permanent Inpairnment, Fifth Edition. Dr. Baker does not neasure
Claimant’s di agnosed i mpai r ment agai nst t he exertional
requi renents of his previous coal mne enploynent. | find Dr.
Baker’s opinion on this issue to be equivocal and not well-
reasoned, and | give his total disability analysis | ess weight.
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Dr. Stunmbo stated that “evaluations by other MDs has led to
a diagnosis of Coal Wrkers’ Pneunoconi osis. He definitely has
a disabling breathing problem related to this.” “My feeling is
that [the Cdaimant] does have significant lung disease and
shoul d be considered disabled fromthat stand point.” Dr. Stunbo
does not neasure the Caimant’s di agnosed inpairnment against the
exertional requirenents of his previous coal mne enploynent.
He offers no objective testing to support his claim of total
disability. An unsupported nedical conclusion is not a reasoned
di agnosi s. Fuller v. Gbraltar Corp., 6 B.L.R 1-1292 (1984);
Phillips v. Director, OAP, 768 F.2d 982 (8th Cr. 1985); Smth
v. Eastern Coal Co, 6 B.L.R 1-1130 (1984); Duke v. D rector,
OP, 6 B.L.R 1-673 (1983)(a report is properly discredited
wher e t he physi ci an does not expl ai n how underlying

docunentati on supports his diagnosis). I find Dr. Stunbo’s
opinion to be unsupported and not well-reasoned, and | give it
little weight.

Because no physician of record exercising reasoned nedical
judgnent finds that Caimant is totally disabled, | find that
Cl ai mant has not established total disability by a preponderance
of the evidence pursuant to 8§ 718.204(b)(2)(iv). In sum | find

that Cainmant has not established by a preponderance of the
evidence total disability pursuant to 8 718.204(b)(2)(i-iv) See
Kathleen G donch v. Southern Ghio Coal Co., (6th GCr.
2006) (unpub.).

Total Disability Due to Pneunobconi osi s:

The regul ations state that a claimant “shall be considered
totally disabled due to pneunobconiosis if pneunoconiosis ... IS
a substantially <contributing cause of the mner’s totally
di sabling respiratory or pulnonary inpairment.” § 718.204(c)(1).
Pneunoconiosis s considered a “substantially contributing
cause” of the claimant’s disability if it:

(1) Has a nmaterial adverse effect on the mner’s
respiratory or pul nonary condition; or

(ii) Materially worsens a totally disabling respiratory or
pul nonary inpairment which is caused by a disease or
exposure unrelated to coal m ne enpl oynent.

§ 718.204(c)(1).
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In interpreting this requirenent, the United States Court
of Appeals for the Sixth Crcuit has stated that pneunoconiosis
nmust be nore than a de mninus or infinitesimal contribution to
the mner's total disability. Peabody Coal Co. v. Smth, 127
F.3d 504, 506-507 (6th Cr. 1997). Assum ng, arguendo, that
C ai mant had established total di sability, C ai mant IS
nonet heless ineligible for benefits because he fails to show
total disability due to pneunbconiosis as denonstrated by
docunented and reasoned nedical reports. See § 718.204(c)(2). No
physi cian of record provided a reasoned nedi cal opinion C ai mant
was totally disabled due to pneunobconiosis. See 8§ 718.204(c)(2).
Therefore, | find that Caimant has failed to establish total
di sability due to pneunpbconi osi s.

Entitl enent:

As Caimant has failed to establish total disability and
total disability due to pneunbconiosis, | find that he is not
entitled to benefits under the Act. He has not proven a
material change in conditions. As such, his claim nust be
deni ed.

ENTI TLEMENT TO BENEFI TS

As Caimant has failed to establish total disability and
total disability due to pneunbconiosis, | find that he is not
entitled to benefits under the Act.

ATTORNEY FEES

The award of an attorney’'s fee under the Act is permtted
only in cases in which Caimnt is found to be entitled to
benefits. Section 28 of +the Longshore and Harbor Wrkers’
Conmpensation Act, 33 US.C 8 928, as incorporated into the
Bl ack Lung Benefits Act, 30 US C § 932 Since benefits are
not awarded in this case, the Act prohibits the charging of any
fee to Caimant for services rendered to himin pursuit of this
claim

CRDER

The request for nodification of the claim for benefits
filed by Caimant on April 8, 2004, is hereby DEN ED.

A

LARRY S. MERCK
Adm ni strative Law Judge
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NOTI CE OF APPEAL RI GHTS: If you are dissatisfied with the
Adm ni strative Law Judge’s decision, you may file an appeal wth
the Benefits Review Board (“Board”). To be tinely, your appea

must be filed with the Board within thirty (30) days from the
date on which the Admi nistrative Law Judge’'s decision is filed
with the District Director’s office. See 20 C.F.R 88 725.458
and 725. 459. The address of the Board is: Benefits Review
Board, U. S. Departnent of Labor, P. O Box 37601, Wishi ngton,
DC, 20013-7601. Your appeal is considered filed on the date it
is received in the Ofice of the Cerk of the Board, unless the
appeal is sent by mail and the Board determines that the U S
Postal Service postnmark, or other reliable evidence establishing
the mailing date, may be used. See 20 C.F.R § 802.207. Once
an appeal is filed, all inquiries and correspondence should be
directed to the Board.

After receipt of an appeal, the Board will issue a notice
to all parties acknow edging recei pt of the appeal and advising
themas to any further action needed.

At the tinme you file an appeal with the Board, you nust
also send a copy of the appeal Iletter to A len Feldman,
Associate Solicitor, Black Lung and Longshore Legal Services,
U S. Departnent of Labor, 200 Constitution Ave., NW Room N
2117, Washington, DC, 20210. See 20 C.F.R § 725.481.

If an appeal is not tinely filed wth the Board, the

Adm ni strative Law Judge’ s decision beconmes the final order of
the Secretary of Labor pursuant to 20 C.F. R 8§ 725.479(a).
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